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QUESTIONS PRESENTED 


1. Whether, when the jury returned with specific questions, 
the Court was justified in refusing to instruct further as re¬ 
quested by appellant, when it had previously given the sub¬ 
stance of the demanded instruction in its general charge and 
when there was then no objection to the adequacy or correct¬ 
ness of that portion of the charge. 

2. Whether the Court committed an abuse of discretion in 
limiting time for summation arguments when the issues were 
simple and when there is no showing that defendant was 
prejudiced. 

3. Whether the evidence was sufficient to support the verdict. 

4. Whether the Court abused the discretion vested in it to 
exclude demonstrative evidence. 

5. Whether the Court was required to repeat its instruction 
on reasonable doubt many times. 

6. Whether, particularly in the absence of objection, the 
Court committed error in instructing that to reduce murder to 
manslaughter, the provocation must be sufficient to cause sud¬ 
den heat of passion. 
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COUNTERSTATEMENT OF THE CASE 

On September 14, 1953, appellant James C. Peterbark 
(“Peterbark”) was indicted for murder in the second degree, 
in violation of Title 22, Section 2403, of the District of Co¬ 
lumbia Code (J. A. 62). Trial was had on November 5, 1953, 
and the following testimony was adduced. 1 

Peterbark lived with the deceased, Georgia Jolly (“Geor¬ 
gia'’), as man and wife, at 234 C Street SW., in the District 
of Columbia (J. A. 2). Also residing on the premises were 
Sarah Washington (“Aunt Sarah”), their landlady (J. A. 12), 
and Gertrude Richardson (“Gertrude”) (J. A. 1). 

On the morning of August 17, 1953, both Peterbark and 
Georgia were drinking wine and some whiskey (J. A. 33) but 
neither was actually drunk (J. A. 34). Between 11 a. m. and 


1 Including a voluntary (J. A. 30) statement of Peterbark to the 
police wherein he admitted most of the relevant facts of the crime 
(J. A. 32-35). 


(1) 
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1 p. m. that day a girl identified only as “Tillie” appeared on 
the premises and a conversation ensued between Tillie and 
Peterbark in the front room of the house (J. A. 33). Georgia 
told Peterbark to take the girl out of the house and there was 
an argument between them (J. A. 3, 13). In the course of 
that argument Georgia went to a back room and returned with 
a hatchet (J. A. 3). Aunt Sarah warned Peterbark and the 
girl and both ran out of the house (J. A. 33, 40). Georgia 
did not follow them (J. A. 33). Peterbark then decided that 
he had had just enough whiskey “to be mad” and so he went 
back in to take the hatchet away from her (J. A. 34). When 
he reentered. Georgia again advanced against him with the 
hatchet but he jumped and threw up his arm catching some 
of the blow on his hand (J. A. 33). There was a conflict of 
testimony about what happened at that point. Peterbark 
in the original statement to the police (J. A. 33), Aunt Sarah 
in her testimony (J. A. 13), and Gertrude in her testimony 
(J. A. 3, 11), all concurred that Peterbark did not strike 
Georgia until after she no longer had the hatchet; Peterbark 
in his testimony at the trial appeared to convey the impression 
that the disarming of Georgia and the blows occurred simul¬ 
taneously (J. A. 38) although even he never did so state ex¬ 
pressly. Specifically, Gertrude testified that Peterbark took 
the hatchet from Georgia, and then Aunt Sarah took it from 
Peterbark, and then Peterbark struck Georgia with his fist 
(J. A. 3). On cross-examination, Gertrude reaffirmed that 
Peterbark did not hit Georgia while taking the hatchet from 
her but that “they argued a while before he hit her” (J. A. 11). 
Aunt Sarah said at the trial that Peterbark took the hatchet 
from Georgia, that she (Aunt Sarah) struggled with Peterbark 
and finally managed to wrest control of the hatchet from him, 
and that the striking occurred thereafter (J. A. 13,15). Peter¬ 
bark in his statement gave a very’ similar account: “Then I 
took the hatchet away from her and dropped it on the floor 
and then I hit her with my right fist . . .” (J. A. 33). [Em¬ 
phasis supplied]. At the time of the trial, however, Peterbark 
described the scene somew’hat differently: they were “tussling” 
over the hatchet and he struck her in order to get her loose 
from it (J. A. 3S). 
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Peterbark struck Georgia in the face several times and she 
fell to the floor (J. A. 4, 13). After she was down, Peterbark 
kicked her with his foot first in the head (J. A. 13) and then 
in the side (J. A. 13) or the lower part of her body (J. A. 34). 

Peterbark then walked to the kitchen and obtained a flat 
iron for the purpose of hitting Georgia with it (J. A. 4), but 
Aunt Sarah either struggled with him and took it from him 
(J. A. 13, 15) or begged him not to hit Georgia and as a result 
of her pleas he threw the iron on the floor (J. A. 34). Ger¬ 
trude testified—and on cross-examination she stood firm on 
her testimony—that while Peterbark had the iron, he uttered, 
“I am going to kill her now” (J. A. 4, 10). He said at the 
trial that he could not remember those words (J. A. 40). 

There was again a conflict in the testimony as to what hap¬ 
pened thereafter. Peterbark said that Georgia got up and 
walked into the kitchen, sat down in a chair, and five or six 
minutes later fell out of the chair on to the floor (J. A. 34). 
Aunt Sarah, on the other hand, maintained that Peterbark 
dragged Georgia by the legs into the kitchen (J. A. 13). In 
any event. Georgia at one time was sitting on a chair in the 
kitchen and she then dropped to the floor (J. A. 5). Aunt 
Sarah told Peterbark to pick her up but he replied that he 
would not do so and would permit no one else to do so (J. A. 
5): “Let her lay there; don't anybody touch her; I want her 
to die” (J. A. 5); or “Let the bitch die” (J. A. 14, 16). He 
then went to sleep (J. A. 6). 

Aunt Sarah sent Gertrude to get the police (J. A. 6, 14). 
Pvt. Warren J. Flanagan, in response to a call, entered 234 C 
Street and saw Georgia lie unconsciously on the threshold be¬ 
tween the kitchen and some other room (J. A. 28); Peterbark 
w’as sleeping in the dining room (J. A. 28). After appellant 
w’as awakened it was discovered that he had a light cut, a 
slight abrasion (J. A. 29, 35), on his wrist, which, according 
to the physician, required no treatment (J. A. 29). Dr. Carne- 
vali, who apparently came in with the officer, testified that 
Georgia appeared to be severely beaten about the face with 
large hematomas about both eyes, probably due to trauma 
(large black and blue marks about both eyes) (J. A. 21-22). 
Dr. Richard Rosenberg, deputy coroner of the District of Co- 

301908—54-2 
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lumbia, performed the autopsy on Georgia (J. A. 23). He 
determined that she died as a result of a traumatic cerebral 
hemorrhage, due to injury to the brain and its contained ves¬ 
sels (J. A. 23). That injury was caused by a blow to the head 
(J. A. 24). He also found a small wound on the right side of 
the head; both eyes were badly blackened and swollen; there 
was a cut under the right eye; there was an abrasion on the 
left cheek; also on the nose, the left side of the forehead, and 
the left cheek; there was a bruise on the right forearm and one 
just below the top of the right hip. and another large bruise 
on the anterior front surface of the left thigh and one on 
the outer surface of the left hip; and finally, the fifth and sixth 
ribs on the left were fractured (J. A. 24). All these injuries 
were recent, not less than two to three, not more than twelve 
hours old at most (J. A. 24). 

At the conclusion of the Government’s case, appellant moved 
for a judgment of acquittal (J. A. 35) which was denied (J. A. 
36), but the motion was not renewed when all the evidence 
was in (J. A. 44). The jury returned a verdict of guilty as 
charged (J. A. 61), and sentence of five to twenty years im¬ 
prisonment was imposed (J. A. 67). This appeal followed. 

SUMMARY OF ARGUMENT 

I. The Court instructed the jury that malice must precede 
the act when it stated that malice is a condition of mind that 
prompts or causes a person to do an act to another. More¬ 
over, appellant did not object to that portion of the charge or 
request amplification. The word “aforethought” is not a term 
meaning “before thought” or “premeditated”; it is part of a 
complicated legal concept with no factual significance as such. 

II. The trial Court is vested with great discretion regard¬ 
ing limitation of time for summation to the jury. Since most 
of the relevant facts were agreed upon by all; since the re¬ 
maining factual issues were most uncomplicated; since ap¬ 
pellant made no showing that he used all the time allotted to 
him; and since the prosecutor used less than half the time 
used by defense counsel; it cannot be said that the Court 
abused its discretion in limiting the latter to twenty minutes. 
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III. The evidence was amply sufficient to support the ver¬ 
dict. There was no reasonable doubt that appellant’s acts 
caused the death of Georgia Jolly, and the Court was acting 
well within the bounds of justification in submitting the issue 
of malice to the jury. 

IV. The trial Court correctly exercised its discretion with 
respect to demonstrative evidence by refusing to permit exhi¬ 
bition of Peterbark’s scar, because such evidence would have 
been irrelevant, incompetent, and cumulative. 

V. There was no error in the Court’s instructions on reason¬ 
able doubt and on provocation and passion. Moreover, there 
was no objection to the portions of the charge to which refer¬ 
ence is now made. 


ARGUMENT 

I 

The trial Court committed no error in denying appellant’s re¬ 
quest for instructions when the jury returned for a specific 
purpose 

Appellant asserts that it was error for the Court to refuse 
to grant his request for a charge to the jury that malice must 
be present at the time the act leading to death occurred. 

This request came after the jury had retired to consider 
its verdict; after it had returned for further specific questions; 
and after the Court had previously instructed on the very point 
raised by appellant, as follows: 

Malice as the law knows it may also be defined as a 
condition of mind that prompts a person to do an in¬ 
jurious act wilfully to the injury of another (J. A. 56). 

The import of that instruction, and of the other general and 
specific instructions on malice—which were repeated a num¬ 
ber of times—is plain and unmistakable. Certainly, if a person 
is prompted by his state or condition of mind to commit an act, 
the state of mind which prompted him must, of necessity, have 
preceded the act. The dictionary defines the verb to prompt 
as to move (one) to action; to incite; to remind; to suggest; 
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to inspire. 2 It must be obvious to everyone, lawyer and lay¬ 
man alike, that it would be impossible to be prompted now to 
commit an act in the past—the prompting always occurs prior 
to the acting. 

If the jury, therefore, was told that to find the defendant 
guilty of murder in the second degree it had to find that a 
condition of mind known as malice prompted him to do the 
killing, then it was also told by that instruction that it must 
find that malice preceded the acts of defendant before they 
could find him guilty of that offense. 

The Court later repeated his instruction on malice in even 
more explicit form: 

Malice is a state of mind which causes a person to do 
some very* vicious act * * * (J. A. 60); 

and 

Legal malice has been described as a general state of 
mind, not hostility to the other individual necessarily, 
but a general state of mind; a heart fatally bent on 
mischief, as some of the books say, and unmindful of 
social duty; a condition of mind that prompts a person 
to do an injurious act wilfully to the injury’ of another 
(J. A. 60); 

and also 

Malice as the law knows it is a general state of mind. 
It is a heart fatally bent on mischief and unmindful of 
social duty. It may be defined as a condition of mind 
that prompts a person to do an injurious act wilfully to 
the injury of another. Whether malice existed at the 
time of the act may be inferred from things said, things 
done, from the surrounding circumstances, or from the 
act itself (J. A. 59). [Emphasis supplied]. 


1 Webster’s New Collegiate Dictionary (2d Ed. 1949). And Roget’s Inter¬ 
national Thesaurus (1951 Ed.) lists these synonyms for to prompt: moti¬ 
vate, motive, move, propel, impel, given an impulse to, call up, evoke, 
provoke, animate, stimulate, actuate, forward, instigate, put up to, incite, 
urge, spur, prick, goad, prod, lash, whip, egg on, urge on, hound on, set on, 
hurry on, push, press. 
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The last quoted passage is particularly significant in that 
it precisely instructs on the point upon which appellant now 
relies for assignment of error; i. e., refusal of his request “that 
the jury ought to be instructed that this malice must be pres¬ 
ent at the time that the act occurred” (J. A. 61), and bears 
out the trial Court s answer that “I have said that * * * I 
am not repeating instructions” (J. A. 61). 

From all of that, it is quite evident that the Court correctly 
and adequately instructed on malice and its timing. Appel¬ 
lant. too, must have been convinced that a proper instruction 
on that subject was given, for. while he did interpose some 
objections and request some additions after the charge was com¬ 
pleted, he had no comment upon or objection to that portion 
dealing with the matter he now relies upon for appeal—the 
timing of malice. Once an accurate charge is given—and in 
the absence of objection the charge must be presumed ac¬ 
curate, or. if inaccurate, the inaccuracy would be regarded as 
waived 3 —then the extent of later amplification and explana¬ 
tion rests within the sound discretion of the trial judge. United 
States v. Bayer, 331 U. S. 532, 67 S. Ct. 1394, 91 L. Ed. 1654 
(1947). 

Appellant excuses and justifies his consent to the original 
charge and seeks to nullify it by referring to an alleged con¬ 
fusion in the mind of the jury as to the time of malice concept. 
He evidently desires to bottom his present argument upon his 
“suggestion” to the Court—when the jury returned for fur¬ 
ther explanations—that it should be instructed that there 
must be malice prior to or at the time of the act. But the jury 
did not interrupt its deliberations and return to the courtroom 
for questions relating to the time of malice. The members of 
the jury came back primarily in order to be enlightened on 
whether it was possible to have malice without intent, and the 
trial judge patiently and adequately explained those terms 
and their relationship to each other and to the case. There¬ 
after, one of the jurors desired to have the term “aforethought” 
explained to him. It was then that counsel for appellant sug- 

*Kule 30. Federal Rules of Criminal Procedure: “* • * No party may 
assign as error any i>ortion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its verdict * • V 
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gested a further instruction to the effect that “malice must be 
present at the time the act occurred.” The Court quite ac¬ 
curately replied that it had previously so instructed and would 
not repeat instructions at that juncture but merely answer 
questions posed by jury. 

Appellant necessarily assumes 4 that a request for instruc¬ 
tions on the word “aforethought” was a request for an ex¬ 
planation of the timing of the malice in relation to the acts 
committed. It is here where the error of his position becomes 
plain. He fails to realize the soundness of the Court's stand 
because he fails to appreciate that the word “aforethought” 
is not allied with or related to the timing of the malice, and 
that an instruction regarding the timing of malice in relation 
to the acts would twt be an answer to a query as to the 
meaning of that term. For “aforethought” does not mean 
“before thought” or “with premeditation,” just as “malice” 
does not, in the law of homicide, mean ill-will, hatred, revenge. 5 

As Professor Perkins phrased it in his celebrated article on 
malice aforethought: 

It is perhaps inaccurate to speak of “aforethought” as 
having any common usage on the street. At its face 
value, however, it means “thought of beforehand,” and 
the layman uses this phrase to imply the mental process 
involved where a matter has been pondered over for a 
substantial period of time in advance. But not even 
“wilful, deliberate, and premeditated malice afore¬ 
thought” conveys any such message as this to the legal 
mind. 43 Yale L. J. 537, 538 (1933-34). 

That “aforethought” does not really mean, as appellant 
evidently assumes, “thought of beforehand” can be determined 
very easily by the simple expedient of referring to the ele¬ 
mentary doctrines of implied malice and the murder felony 
rule. In neither of those types of situations is there any 
requirement of malice as such, much less of any premeditated 

4 If he did not make that assumption—and ask the Court to so assume_ 

he wouid be barred by Itule 30 and the Bayer rule, supra. 

*Cf. Panbrook v. State, 117 Neb. 759, 763, 222 N. W. 956 (1929). 
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or “pre-thought” malice/' althought both require technical 
malice aforethought for conviction. 

“Malice aforethought” does have a legal meaning; i. e., it 
characterizes and describes a homicide which is not justified 
by the command or permission of the law, excused on account 
of accident or self preservation, or alleviated into manslaughter 
by being the voluntary consequence of some act not strictly 
lawful or occasioned by sudden and sufficiently violent provo¬ 
cation. 7 It is legal shorthand for a killing that is neither jus¬ 
tifiable or excusable homicide nor manslaughter—it has no 
factual significance as a concept upon which the jury could 
properly be instructed. 

That is not to say, however, that certain factual elements 
must not be found by the jury to have existed before they 
would be permitted to find a “guilty of murder” verdict, and 
that among those elements is not a state of mind which sets 
in motion the act or acts which lead to the death of the victim. 
But again, that concept of the state of mind bringing about, 
“prompting,” “causing,” the killing is a required element in 
murder not because of the presence in the statute of the word 
“aforethought,” but because in no crime requiring intent (ex¬ 
press or implied) can the act precede the intent (express or 
implied). 

Therefore, if, to the question as to the meaning of the term 
“aforethought” the Court had answered as appellant wished 
him to reply; i .e., that the term meant that malice must be 
premeditated or “pre-thought” then it would have been in 
error. Therefore, too, appellant was rightfully precluded from 
relying upon the jury’s quest for clarification of “aforethought” 
for an excuse for obtaining reiteration and reemphasis of an 
instruction which had previously been given in slightly differ¬ 
ent form and which had then satisfied him. 8 


8 Malice aforethought, as Professor Perkins points out. may co-exist even 
with a definite wish that harm be avoided, if the act is wilfully done with 
the knowledge that it may cause probable death or great bodily injury. 
43 Yale L. J. ." 06 . 

7 4 Bl. Comm. 201 (1S97). 

“Moreover, it is somewhat obscure what appellant might have in mind 
when he refers to malice "afterward.” He concedes that malice "after¬ 
ward” may be taken into account by the jury as evidence for a finding of 
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The Court was correct in telling the jury that so far as they 
were concerned malice and malice aforethought were synony¬ 
mous. 9 In Turner v. Commonwealth, 167 Ky. 365, 180 S. W. 
768 (1915), the most thorough decision on this subject ap¬ 
pellee was able to locate, the Court said, 

* # * if the jury is told what constitutes legal justi¬ 
fication or excuse, and what circumstances will reduce 
the killing to manslaughter, they have all the law they 
need to determine whether the particular homicide is 
murder or not, without the mention of the confusing 
words “malice aforethought.” Under this view, the 
term “malice aforethought” no longer serves any useful 
purpose in an instruction upon murder, while its use 
often causes trouble and confusion. * * * 


It would seem naturally to follow, therefore, that there 
is no distinction between malice in its technical sense, 
and malice aforethought. They are used indiscrimi¬ 
nately to express the same idea. When it is stated in 
the decisions that there is a distinction between the term 
“malice” and the words “malice aforethought,” it is 
not meant that there is any difference in the meaning 
of those terms in their technical sense, but that the word 


prior or simultaneous malice. On the other hand, it cannot be very seri¬ 
ously argued that from the acts and expressions of appellant prior to and 
at the time of the killing a group of reasonable men could not infer malice. 
It is not often, fortunately, that a person is found, upon examination, to be 
as cut and swollen, bruised and broken, battered and wounded, as the de¬ 
ceased was in the instant case. Malice may, of course, be inferred from 
the act committed. Bishop v. United States, 71 App. D. C. 132, 107 F. 2d 
297 (1939). To assume, therefore, that the jury might not have found 
malice to have existed at or prior to the killing, would be, in view of the 
brutality and viciousness of the assault and the evidence of expressions of 
hatred and evildoing at all times, to fly in the face of both logic and reason. 
It is extremely hard to visualize any state of facts which would include 
these elements: (1) a killing; (2) expressions of malice and hatred con¬ 
temporaneous with or immediately after the striking; and (3) no malice, 
factual or legal, prior to or at the time of the striking. In this case, with 
brutality and disregard for the most elementary dictates of humanity added, 
such a hypothesis becomes an absolute impossibility and is absurd. 

•Walls v. Commonwealth, 2.77 Ky. 47S, 78 S. W. 2d 322 (1935) ; Noble v. 
State, 195 Ark. 453,112 S. W. 2d 631 (1938). 


“malice” in its popular meaning differs from the mean¬ 
ing of the technical words “malice prepense” or “malice 
aforethought.” To constitute malice aforethought, no 
particular time need intervene between the formation 
of the intention and the act. If the malice exists it is 
sufficient, and the deliberate intention called “malice 
aforethought” need be only such deliberation and 
thought as to enable a person to appreciate and under¬ 
stand at the time the act is committed, the nature of 
his act and its probable result. 180 S. W. pp. 769, 773. 

And the Court further quoted from State v. McGuire, 84 
Conn. 470, SO A. 761 (1911), as follows: 

It is claimed that malice, and not malice aforethought, 
had been defined to the jury, and that they must have 
been misled by the charge. It is true that the jury 
were not told that malice aforethought means malice 
prepense, and that it must exist prior to the assault and 
cooperate with it. But they were told that to convict 
they must find that the attack was made with malice. 
Under this instruction, the jury to convict must have 
found that malice existed prior to the assault, which 
satisfies the defendant's claim. It was not the duty of 
the court to define the term “malice aforethought.” It 
has been said by high authority, and we think correctly, 
that it is practically impossible to so define and explain 
the term “malice aforethought” as to bring it within 
the comprehension of the average juror. 180 S. W. 773. 

There is no instruction on the word “aforethought” that the 
Court could have given that would have had any meaning to 
the jury. 10 All that could be done was done: the jury was in¬ 
formed, correctly, that it had to find that malice prompted or 

10 “How far any charge on technical questions of law is really understood 
by those of lay background would be difficult to ascertain, but it is certainly 
more evident in the living scene than in the cold record. In this case the 
jury asked a rereading of the charge on conspiracy. After repeating his 
instruction, the court inquired of the jury whether anything about it was 
not clear, or whether there was anything which they desired to have ampli¬ 
fied. Nothing was suggested. . . .” United States v. Bayer, supra. “Mal¬ 
ice aforethought” is, if anything, less accessible to the untrained mind than 
“conspiracy.” 
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caused appellant to commit the killing before it could find him 
guilty. 11 Appellant's first point is not well taken. 

II 

The trial Court did not abuse its discretion by limiting time for 

argument to the jury 

Appellant further claims error in the Court's ruling limiting 
the time for summation to the jury. Counsel for Peterbark 
originally requested forty-five minutes for summing up. but 
the Court said it felt fifteen minutes would be sufficient. When 
counsel indicated that more time was required, the Court agreed 
to allow him twenty minutes, even though the prosecutor had 
only fifteen minutes for his summation, including rebuttal. 
Actuallv. either the Government’s argument took less than fif- 
teen minutes, or. more probably, defense counsel was permitted 
to speak in excess of twenty minutes, for argument on behalf 
of the Government occupies only 50 lines of transcript on direct 
and 9 lines on rebuttal, as contrasted with argument on behalf 
of defendant of 125 lines of the typewritten transcript (over 
five pages). 12 But, in spite of the fact that appellant's sum¬ 
mation was more than twice as long as that of the prosecution, 
he maintains that he was deprived of his constitutional right 
to representation by counsel. 

The trial judge has undoubted discretion in limiting time 
for argument to the jury, notwithstanding the accused’s con¬ 
stitutional right to be represented by counsel. 13 The reason 

“None of the eases cited by appellant are in point. State v. Fettle. 45 
R. I. 300. 121 A. 21S (1023) discusses whether there was sufficient pre¬ 
meditation for first degree murder; Common wealth v. J ladeiros, 255 Mass. 
304.131 X. E. 207 (1926). was a felony murder case; and Bullock v. United 
States, 74 App. D. C. 220. 122 F. 2d 213 (1041), was another first degree 
murder case with no applicability to the issues here. 

“ Out of a little over one hundred pages of transcript of evidence. Con¬ 
trary to appellant's assertion, that is a very short transcript for a criminal 
case. 

“ United States v. Kay, 101 F. 2d 270 ( 2d Cir. 1030). cert, denied. 306 U. S. 
060 (1930) ; Capriola v. United States, 61 F. 2d 5 (1032), cert, denied, 2S7 
U. S. 671 (1933) ; Mcdlin v. United States, 28 F. 2d 663 ( 5th Cir. 192S) ; 
Cases v. United States. 131 F. 2d 916 (1st Cir. 1042), cert, denied, 310 U. S. 
770 (1043) : Wayman v. United States, 269 Fed. 56S (6th Cir. 1020), cert, 
denied, 255 U. S. 572 (1921) : Hardie v. United States. 22 F. 2d 803 ( 5th Cir. 
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for the grant of such discretion is obvious. The judge con¬ 
ducting the trial must, of necessity, have a measure of control 
over this, as over other “housekeeping.'’ features of the trial, 
to the end that unnecessary time 14 should not be consumed, 
that the business of the court proceed with due dispatch, and 
without unnecessary expense. 15 Limitation of time must of 
course not be synonymous with deprivation of the rights to 
representation by counsel; on the other hand, the right to 
such representation cannot be construed as freedom from regu¬ 
lation, guidance, and control by the presiding magistrate. The 
key concept in this field, as in so many other areas of the law% 
is that of reasonableness. And that concept, in turn must be 
gauged not upon the touchstone of similarity or dissimilarity of 
view between the appellate and trial courts as to the number 
of minutes which would have constituted the absolute opti¬ 
mum equilibrium between the competing interests, but upon 
that of a showing (or the absence thereof) of a clearly arbitrary 
and unreasonable exercise of discretion by the trial judge. 16 
For the trial judge must be given the benefit of a presumption 
that his discretion was not abused. 17 

Limitations on time for argument have been imposed since 
time immemorial 18 and the highest courts of many jurisdictions 

1927), cert, denied, 276 U. S. 636 (192S) ; State v. Lasson, 292 Mo. 155, 23S 
S. W. 101 (1922) ; Glisper v. Commonwealth. 1S6 Ky. 276, 217 S. W. 34S 
(1919) ; Brooks v. State, 1S7 Tenn. 67, 213 S. W. 2d 7 (194S), cert, denied, 
340 U. S. S37 (1950) ; People v. Mendosa, 17$ Cal. 509. 173 Pac. 998 (191S) ; 
People v. Kroll, 315 III. 115,145 X. E. S14 (1924). 

14 “Perhaps there is more valuable time wasted in the courthouse in over¬ 
argument of cases than in any other place or in any other calling.” 
Alexander v. Commonwealth, 216 Ky. 376. 2S7 S. W. 933 (1926). “An argu¬ 
ment is often very helpful to a jury in arriving at the proper conclusions. 
But long arguments frequently are not only a useless waste of time, but 
sometimes delay the court and impede the progress of the orderly adminis¬ 
tration of justice, and serve to create confusion, excite passion, and defeat 
the ends of justice.” Thomas v. Commonicealth, 175 Ky. 3S, 193 S. W. 653 
(1917). 

13 Jackson v. State, 239 Ala. 3S. 193 So. 417 (1940). 

w State v. Picrfax, 158 La. 927, 105 So. 16 (1925) ; Thomas v. Common- 
wealth, supra note 14. 

13 Jackson v. State, supra note 15. 

“ An interesting sidelight is provided by the opinion in State v. Page, 21 
Mo. 257, 259, where Justice Ryland wrote as follows: “This matter of 
limiting the time to be occupied in the prosecution of causes before courts 
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have upheld such limitations in cases bearing remarkable simi¬ 
larity to the instant case. 

In Jackson v. State, 239 Ala. 38, 193 So. 417 (1940), the 
defendant was indicted for and convicted of murder in the 
first degree and sentenced to death. One of the points raised 
on appeal was that his counsel’s summation to the jury was 
limited to thirty minutes. It was brought out that while 
there was no dispute on the bare fact that defendant slew his 
common-law wife, there was a conflict of testimony as to 
whether the killing occurred after another man had intruded 
the home, whether the intruder attacked defendant with a 
knife, and whether in the fight that followed the deceased was 
struck unintentionally. Another phase justified the argument, 
in the view of the Court, that the fatal blow was struck from 
passion-heated blood in connection with this affair. In spite 
of the presence in the case of these disputed issues of fact and 
of a further grave question as to the existence of a positive 
intention to kill, and in spite of the stark capital nature of 
the case, the Supreme Court of Alabama held that the dis¬ 
cretion of the trial judge was not abused by a limitation to 
thirty minutes. 

In Young v. Commonwealth, 274 Ky. 633, 119 S. W. 2d 647 
(193S), the defendant was indicted for willful murder, con¬ 
victed of manslaughter, and sentenced to imprisonment for 
21 years. The trial judge, over objection, gave defense coun- 

of justice is of very ancient origin. It is found among the Greeks, and was 
carried thence to Rome. The Greeks had their instruments by which they 
measured time in the halls of judicature. The clepsydra was used. It was 
an instrument by which they measured time by means of the flowing of 
water through it: and so frequent and common was the practice of 
limiting the time to the speakers by water flowing through these instru¬ 
ments. that the word ‘water’ was used metaphorically for time. * * • 
The tribune of the people, Titus Sabienus, only allowed half an hour to 
Cicero to speak in defense of Caius Rabirius when he was prosecuted for 
murder. This. too. on an appeal from the judgment of the Duumviri to the 
people. The orator complained of being cramped by the narrow space of 
time: for though it would be nearly enough to make the defense for his 
client, it would not be enough for preferring the complaints he had a right 
to bring forward. ‘I have spoken the time allowed me,’ he said, when about 
to conclude; and in no part of the monument erected by his genius to its 
own immortality will you find a more polished or more brilliant gem than 
this half hour’s work.” 
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sel only twenty minutes for argument (actually, counsel 
argued for twenty-five minutes). Although defendant 
pleaded self defense and was corroborated by several witnesses 
and although “on many material points the evidence [was] 
very conflicting,” the Court of Appeals of Kentucky upheld 
the ruling of the lower court. 

And in I Yagman v. United, States, supra note 13, which in¬ 
volved illegal transportation of intoxicating liquor, the defense 
was restricted to fifteen minutes (but used twenty-two minutes 
to the prosecution’s fifteen). These factual issues had to be 
resolved by the jury: (1) Whether defendant had any con¬ 
nection with the car in which the liquor was transported; (2) 
whether he knew of the transportation of liquor; (3) whether 
he had identification cards for the automobiles; (4) whether 
he had ever smuggled liquor into Michigan; (5) whether he 
had liquor in his Toledo store; (6) whether he had ever used 
a certain alias; (7) whether he knew a certain person; (8) 
whether he hired persons for the transportation of liquor; (9) 
whether he furnished automobiles for the transportation of 
liquor; (10) whether he preceded certain r utomobiles loaded 
with illicit liquor to keep the way clear. To an argument that 
the limitation on time for final argument to the jury was 
unduly restrictive, the Court of Appeals for the Sixth Circuit 
answered, 

While it may well be that a somewhat longer allowance 
would have been better, we are not convinced that de¬ 
fendant was prejudiced by this limitation, and thus 
reversible error was committed. The court has un¬ 
doubted right to limit argument within the bounds of 
a reasonable discretion. * * * We are unable to say 
that the court abused its discretion. 269 Fed. at pp. 
573-574. 

See also Lucas v. Commonwealth, 149 Ky. 495, 149 S. W. 861 
(1912), cited with approval in Samuels v. United States, 232 
Fed. 536 (8th Cir. 1916) (murder—thirty minutes); Cases v. 
United States, supra note 13 (29 headnotes by unofficial re¬ 
port on appeal—20 minutes); Thomas v. Commonwealth, 
supra note 14 (false swearing—10 minutes); Jeter v. Common - 
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wealth, 26S Ky. 2S5. 104 S. W. 2d 979 (1937) (murder- 
manslaughter—30 minutes). 

Comparing those cases with the instant one, we find the facts 
in this case in many respects to be less complicated than in 
most others. There was here no dispute on the central issue 
of the slaying nor on most of the surrounding circumstances. 
The only points upon which there could be any reasonable 
discussion or dispute were ably and more than adequately 
covered in the defense summation; i. e., did Peterbark strike 
the deceased while she still had the hatchet or after he was 
no longer in danger; how much time (for “cooling of her 
blood”) elapsed between the fight for control of the hatchet 
and the striking and kicking; what was the cause of death; 
what was the state of credibility of the prosecution witnesses; 
did Peterbark have any intent or malice (J. A. 48-51). 

Moreover, there is no showing whatever nor any indication 
that counsel could not have continued with his summation had 
he so desired. He was not cut off but simply finished his argu¬ 
ment and sat down. And he gave no hint at the conclusion 
of his address that there were matters he had been unable to 
cover or that he needed an extension of his time for that reason. 
An appellant seeking reversal on the basis of lack of time for 
argument has a duty to show affirmatively that he used up all 
the time allotted to him. 19 Not only was no such showing 
made, but the facts suggest an inference to the contrary. 
Wrongful action by the Court can never be presumed. 

Thus, it cannot be said upon the present state of the record 
that appellant’s counsel was even limited or restricted in his 
time for summation to the jury. But even if he was, any 
restriction that was imposed was an exercise of the legal dis¬ 
cretion of the trial judge which should not be disturbed on 
appeal. Therefore, appellant’s second point discloses no error 
by the trial Court. 

Ill 

The evidence was sufficient to support the verdict 

Appellant further claims that the evidence was insufficient 
to support a verdict of guilty of murder in the second degree 

” Cf. Perez v. State, 125 Tex. Cr. 575. G9 S. \V. 2d 420 (1934). 


17 


and that therefore his motion for judgment of acquittal should 
have been granted. 

Appellant so moved only at the conclusion at the Govern¬ 
ment’s case and failed to renew the motion after all the evi¬ 
dence was in. An accused who introduces evidence and then 
fails to renew the motion for judgment of acquittal at the close 
of all the evidence, waives the benefit of the motion made, and 
the question of sufficiency of evidence is not properly saved for 
review. 20 

Assuming, arguendo, that the trial Court’s ruling denying 
the motion is before this Court on its merits, it is clear that 
there is no substance to appellant’s assertion of error. 

To test the correctness of appellant's argument the Court 
must assume the truth of the Government’s evidence and give 
the Government the benefit of all legitimate inferences to be 
drawn therefrom, and it must then determine whether upon 
the evidence, a reasonable man might, or might not, conclude 
guilt beyond a reasonable doubt. If either of those results is 
possible, then the motion must be denied, for in such case the 
decision is for the jury. 21 And the verdict of the jury must 
be sustained if there is substantial evidence, taking the view 
most favorable to the Government, to support it. 22 

Can it be said that the only possible inference to be drawn 
from these facts is that a reasonable man must necessarily 
have a reasonable doubt as to appellant's guilt of murder in 
the second degree? We think not. 

Every unexplained homicide has always been presumed ma¬ 
licious, and the burden has always been upon the accused to 
rebut the presumption of malice. 23 To reduce the crime of 
murder to manslaughter, there must be both provocation and 

30 An sic y v. United States. 13T> F. 2d 207 (5th Cir. 1943) ; Ladrcxj v. United, 
States. SI U. S. App. D. C. 127, 155 F. 2d 417 (1946) ; Hall v. United States, 
S3 U. S. App. D. C. 166.16S F. 2d 101 ( VMS), cert, denied. 334 U. S. $53 (194$) ; 
Lii v United States. 19$ F. 2d 109 (9th Cir. 1952) ; United States v. Goldstein, 
16$ F. 2d GOG (2d Cir. 1952). 

” Curley v. United States, $1 U. S. App. D. C. 3$9. 1G0 F. 2d 229 (1947), 
cert, denied. 331 U. S. S37 (11)47) : Thomas v. United States, — U. S. App. 
D. C. —. — F. 2d — (March 1954). 

= Morton v. United States. 79 U. S. App. D. C. 329, 147 F. 2d 2$ (1945), 
cert, denied. 324 U. S. S75 (1945). 

** United States v. Sides, 7 U. S. Circuit Court Reports of D. C. 319 (1S59). 
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passion, and if there be one without a sufficient measure of 
the other, the killing will be murder. 2 * And provocation to 
serve as an excuse for, or in mitigation of, a killing, must be 
such as to produce hot blood or irresistible passion in the mind 
of a reasonable man or of an average man of ordinary self 
control. 25 

What degree of provocation would be needed to accomplish 
that result is for the jury, not for the trial judge or the appel¬ 
late court. Jackson v. United States, supra; State v. Holder, 
237 Iowa 72. 20 N. W. 2d 909 (1946); People v. Thomas, 25 
Cal. 2d SSO. 156 P. 2d 7 (1945); Stephens v. State, 145 Tex. 
Cr. R. 100. 165 S. W. 2d 721 (1942). In the instant case, the 
implied finding that if there was provocation it was insufficient 
to reduce the degree of homicide is amply supported by the 
record. Without repeating all of the evidence, which we be¬ 
lieve to be adequately set forth in the counterstatement, we 
wish to draw the attention of the Court to these significant 
facts (assuming, as we must, the truth of the Government's 
evidence): 

Georgia menaced Peterbark with a hatchet and he, rather 
than to engage in a fight, left the premises. Then, he “had 
just enough whiskey in me to be mad and I went back in to 
take the hatchet away from her.” It was he, then, who sought 
the resumption of the argument, and it was he who sought to 
convert it into a physical struggle. As he reentered, Georgia 
again menaced him with the hatchet, and he threw up his arm 
and caught some of the blow on his hand. He took the hatchet 
from Georgia; Aunt Sarah managed to wrest the hatchet from 
Peterbark; Peterbark and Georgia argued a while, and then he 
hit her several times with his fist until she fell. He then 
viciously kicked her in the head, the side, and lower part of her 
body, with such force that she was bruised and cut all over, with 
several ribs broken, and a cerebral hemorrhage as the ultimate 
result. Thereafter, he sought to obtain a flat iron to complete 
the job because “I am going to kill her now.” The iron was 
taken from him, so he dragged the body of Georgia Jolly into 
the kitchen by her legs. Georgia managed to get up and sit 

14 Jackson v. United States, 48 App. D. C. 272 (1919). 

* Hart v. United States, 76 U. S. App. D. C. 193, 130 F. 2d 456 (1942). 
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down in a chair but she soon fell off the chair to the floor. 
Peterbark refused to pick her up and he refused to permit any¬ 
one else to pick her up because, “I want her to die,” or “Let the 
bitch die.” 

That is the testimony which, according to appellant, is in¬ 
sufficient to even go to the jury on second degree murder. 

It would be difficult, certainly, to find facts which express 
every conceivable type of malice more sharply and more brut¬ 
ally than the facts before this Court here. As stated earlier, 
malice may be implied from the commission of the act itself, 
and appellant’s vicious battery alone would deserve an honored 
place in the annals of malicious and brutal murders. If added 
to the language of his fists and that of his boots is that of his 
tongue, i. e., the various statements showing Peterbark's desire 
to kill the unfortunate victim, then malice appears etched in 
such sharp focus that this homicide might almost be regarded 
as a textbook example of a killing with malice aforethought. 

An interesting case for comparison is Thomas v. United 
States, 81 U. S. App. D. C. 314,158 F. 2d 97 (1946), cert, denied, 
331 U. S. 822 (1947). There, the evidence tended to show that 
appellant found deceased in a bedroom with a woman with 
whom appellant was friendly; that a discussion ensued in the 
course of which appellant made threats; that the three, with a 
fourth person, went outside; that appellant made quick move¬ 
ments toward the deceased and that the latter ran away a little 
with appellant in pursuit; and that appellant did not catch 
the deceased but returned and left the scene with the woman. 
Upon those facts, this Court held that the jury was justified in 
finding the existence of malice aforethought and that the trial 
judge was justified in submitting the case to the jury on murder 
in the first degree * 

It is submitted that in the instant case there was abundant 
evidence upon which a jury of reasonable men could have 
based a finding of the existence of malice aforethought and the 
absence of sufficient passion and provocation, and that appel¬ 
lant’s third point therefore is without merit. 

“Compare, also, Pcrovich v. United States, 205 U. S. S6, 27 S. Ct. 456, 51 
L. Ed. 722 (1907). 
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IV 

The Court was correct in exercising his discretion to exclude 
defendant’s wrist wound scar 

As part of appellant's own testimony, he sought permission 
from the Court to exhibit to the jury a scar which allegedly 
was the result of the fight with the deceased. The Court stated, 
that as it viewed he matter, the scar would be collateral to the 
real issues of the case in view of the fact that it was undisputed 
that the deceased struck appellant with the hatchet. Appel¬ 
lant then appeared to abandon his point (J. A. 42—13) but he 
now assigns as error the alleged refusal of the trial judge to 
allow him to proceed with the exhibition. 

Assuming, arguendo, that the matter is preserved for appeal, 
it is submitted that it is without substance. 

Xo principle of law is better settled by innumerable decisions 
than that admission of demonstrative evidence is a matter 
solely for the discretion of the trial judge 27 whose decision 
will not be disturbed except for flagrant and palpable abuse. 28 
That principle follows the great general rule which holds that 
where the trial Court is vested with large discretion in the 
admission or exclusion of evidence, the manner of exercise of 
that discretion is not stigmatized as abusive except for very 
good reason. 29 In the instant case, the trial Court did not 
abuse its discretion in ruling out introduction of this demon¬ 
strative evidence. 30 

The evidence was not relevant. —The issue was whether 
appellant took the hatchet from the deceased before or after 

" Knoiclcs v. Crampton . 55 Conn. 336,11 A. 593 (1SS7) : X cl son v. Wabash, 
R . Co..—Mo.— . 194 S. W. 2d 720 (1946) ; Leonard v. Hume, 5 Cal. A. 20, 41, 
41 P. 2d 965 (1935) ; Free v. Chicago Motor Coach Co., 341 Ill. A. 552, 95 X. E. 
2d 522 (1950) ; Sctlnc v. City of Middlctoicn. 121 Conn. 331,1S5 A. 67 (1936) ; 
Carlson v. Kansas City, 221 Mo. A. 537, 2S2. S. W. 1037 (1926) ; Garozyniski 
v. Daniel, 190 lid. 1, 57 A. 2d 339 (1948) ; Bchlcs v. Chicago Transit Author¬ 
ity, 346 Ill. App. 220, 104 X. E. 2d 635 (1952) ; and see, Harris v. City of 
Anson in, 73 Conn. 359, 47 A. 672 (1900). 

a Ballc v. Smith. SI Utah 179. 17 P. 2d 224 (1932). 

* Hannan v. United States 76 U. S. App. D. C. 118. 131 F. 2d 441 (1942). 

50 Perhaps admission of the evidence would not have been error—if a 
proper foundation had been established—but even so, the Court did not 
abuse its discretion in not admitting it. Logan v. Empire District Electric 
Co., 99 Kan. 381,161 Pac. 659 (1916). 
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striking her. If the jury believed the former, then he would 
have been guilty as charged regardless of the severity of her 
attack upon him and regardless of the magnitude of the scar 
which might have resulted therefrom. If. on the other hand, 
the jury' believed that he struck his victim while she was still 
in possession of the hatchet and in order to defend himself or 
because of the passion which the attack aroused in him, then 
they would have had to find him not guilty, under the instruc¬ 
tions by reason of self-defense, or guilty of manslaughter only. 
Since it was conceded that she attacked him with that hatchet— 
as the Court clearly pointed out—the severity would not have 
have mattered in any event 31 and under any of the theories of 
the case which were before the jury. If appellant were acting 
in self-defense, obviously he would have been justified in strik¬ 
ing regardless of whether the attack upon him inflicted a small 
or a large wound; if. in fact, he was provoked, he could have 
been provoked regardless of whether the blow left a small or 
a large scar. If. on the other hand, he was acting maliciously 
it would not matter whether the attack upon him was a most 
severe one or whether there was no attack at all: malice could 
not be determined on the basis of the gravity of the attack nor 
could any of the other vital factors. The fact of the attack 
alone was relevant—the severity was not. 

The evidence was not competent .—A period of close to three 
months 33 had elapsed from the time of the altercation to the 
time of trial. It would have been impossible to prove by the 
scar either the extent of the original wound or the seriousness 
of the attack. As Wigmore points out: 

Whether the influential circumstances remained the 
same in the interval between the occurrence and the 
trial and whether, therefore, demonstrative evidence 
should be admitted to show a prior condition, should be 
left entirely to the trial Court's discretion. Wigmore, 
Evidence, §437 (3d Ed.). 33 

” And the scar at the trial would not have proved passion during the fight. 

“Si days. 

"Compare also. Self v. State. 90 Miss. r>8, 43 So. 945 (1907) ; French v. 
Wilkinson. 93 Mich. 322, 53 X. W. 530 (1S92). 
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The trial Court in the instant case exercised its discretion 
not to admit this evidence and it cannot be said now that h© 
committed an abuse of that discretion serious and flagrant 
enough to warrant intervention and censure by the appellate 
tribunal, particularly where no foundation was laid to show 
either relevancy or competency. The burden is squarely on 
the party seeking to introduce this type of evidence to establish 
preliminarily, clearly, and satisfactorily, that there was no 
change in the condition of the evidence. 34 

The evidence was cumulative .—Appellant had been permit¬ 
ted to state that his wrist was bleeding when he was struck 
and that he had a scar as a result of the striking. In view of the 
latitude which he was thus given by the trial judge, there was 
nothing to be gained from a physical demonstration of the 
matter to which he had testified. Moreover, no one had con¬ 
tradicted his testimony that he bore, in fact, a scar, so that 
demonstrating it to the jury would not have served any purpose 
except possible to “inflame” the jury—a danger courts zealously 
try to avoid. 33 While in most criminal cases it is not the de¬ 
fendant who is attempting to exhibit a wound but a witness 
for the prosecution, and while therefore the exhortations 
against permitting an inflaming of the jury are usually made on 
behalf of defendants, there is no good reason in logic why the 
jury could not be equally prejudiced against the prosecution’s 
case if defendants were permitted to exhibit at will the pity-or- 
passion-provoking disabilities with which they might be af¬ 
flicted. The com. ness of that deduction is borne out by the 
fact that the rule applies to civil (tort) cases as much as to 
criminal prosecution. It is thus not a rule designed solely for 
the protection of persons accused of crime, and should be 
invoked whenever, in the opinion of the trial court, conditions 
warrant its use. 

It has been said that the admission of demonstrative evidence 
is largely within the administrative function of the trial judge 
who will permit the use of the court room for deviations from 


34 Ibid. 

“Demonstrative evidence may he admitted only where it appears that 
it can he of real assistance and is not likely to be £iven undue weight by 
the jury. Sclletc v. City of Middletoicn, supra, note. 
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the usual routine of trials only when satisfied that the interests 
of substantial justice warrant him in so doing. 30 Since it 
would be impossible to transmit such evidence, whether ac¬ 
cepted or rejected, to the appellate court, and since neither the 
losing nor the winning party, therefore, could obtain a proper 
and informed revision by the higher court, the exercise of 
discretion of the trial judge should be disturbed and over¬ 
turned only in those very rare instances where flagrant abuse 
has been conclusively demonstrated. The most partisan 
observer could not seriously contend that such a situation 
obtains in the instant case. 

There is no substance to appellant’s fourth point. 

V 

There was no error in the instructions on reasonable doubt and 

on provocation and passion 

The last two contentions in appellant’s brief, relating to the 
instructions on reasonable doubt and on adequacy of provoca¬ 
tion, are untenable. 

The trial judge gave as complete and as careful an instruc¬ 
tion on reasonable doubt as anyone had a right to expect. 57 

" 32 C. J. S.. Evidence 602. 

r Every defendant in a criminal case is presumed to be innocent. The 
presumption of innocence attaches to him throughout the trial. * * * The 
burden of proof is on the Government to prove the defendant's guilt beyond 
a reasonable doubt. Unless the Government sustains this burden and proves 
beyond a reasonable doubt that the defendant has committed every element 
of the offense with which he is charged the jury must find him not guilty. 
Now let me explain to you the burden of proof resting on the Government. 
As I said before, the burden of proof is on the Government to prove the 
defendant’s guilt beyond a reasonable doubt, but not necessarily beyond all 
doubt whatsoever. Proof beyond a reasonable doubt is proof to a moral 
certainty and not necessarily proof to an absolute or mathematical cer¬ 
tainty. By a reasonable doubt, as its very name implies, is meant a doubt 
based on reason, a doubt for which you can give a reason to yourself, and 
not just some whimsical speculation or some capricious conjecture. I can 
explain the meaning of the phrase “proof beyond a reasonable doubt” in 
simple everyday phraseology. Proof beyond a reasonable doubt means 
simply this: If after an impartial comparison and consideration of all the 
evidence you can say to yourself that you are not satisfied of the defend¬ 
ant’s guilt, then you have a reasonable doubt. But on the other hand, if 
after such impartial comparison and consideration of all the evidence you 
can truthfully and candidly say to yourself that you have an abiding con- 
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Of course the Court was not required to repeat his reasonable 
doubt instruction with every element of the offenses and with 
every statement pertaining to the evidence he may have made. 
Morgan v. United States, 294 Fed. S2 (4th Cir. 1923); United 
States v. Siden, 293 Fed. 422.429 (D. Minn. 1923 ),afid. in part 
and rev’d. in part on other grounds, 9 F. 2d 241 (Sth Cir. 1925); 
Roberts v. United States, 137 F. 2d 412 (4th Cir. 1943), cert, 
denied, 320 U. S. 70S (1943); Dosset v. United States, 24S Fed. 
902 (Sth Cir. 191S;; and see, Spevak v. United States, 15S F. 
2d 594 (4th Cir. 1947), cert, denied, 330 U. S. S21 (1947), and 
cases there cited. 

Moreover, appellant did not object to the charge on that 
ground nor did he suggest adding the words “beyond a reason¬ 
able doubt” after the two sentences of the charge complained 
of. 33 In the absence of objection, the matter is waived and 
may not be raised on appeal. Rule 30, Federal Rules of 
Criminal Procedure; Rafjour v. United States, 2S4 Fed. 720 
(9th Cir. 1922); compare, Mundy v. United States, So U. S. 
App. D. C. 120, 176 F. 2d 32 (1949). 39 

Similarly, there was no objection of any kind, or any sugges¬ 
tion, remark, or exception to the effect that the Court should 
have instructed more fully on the question of provocation. 
In line with the principles referred to above, an objection at 
the appellate level come too late. But there is no merit to 
that point in any event. 

The trial court gave a fine instruction on manslaughter, 


vietiou of the defendant’s guilt, such as you would be willing to act upon 
in the more weighty and important matters relating to your own affairs, 
then you have no reasonable doubt. In other words, proof beyond a reason¬ 
able doubt is such proof as will result in an abiding conviction of the de¬ 
fendant’s guilt on your part, such a conviction as you would be wiUing to 
act upon in the more weighty and important matters relating to your own 
affairs (J. A. 52-53). 

“Appellant requested the addition of the phrase only to that portion of 
the instruction where the Court spoke of the two versions of the facts and 
of the rule that the jury had to determine which of the two was the true 
one. 

™ IfcAffee v. United States . 70 App. D. C. 142. 105 F. 2d 21 (1931), cited 
for the contrary proposition, was a case where the death penalty was im¬ 
posed and was therefore governed by different rules. Also, the Court there 
referred to plain, error vital to the defendant. Here, we have no error; 
certainly it was neither plain nor vital. 
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passion, and provocation. 40 The sufficiency or adequacy of 
the provocation being a question of fact for the jury, Jackson 
v. United States, supra; People v. Thomas, 25 Cal. 2d 8S0, 
156 P. 2d 720 (1945); there was nothing the trial judge could 
have done but what he did here, that is, tell the jury that if the 
provocation was sufficient or adequate to engender such sudden 
heat of passion as would cause an ordinary man to act on im¬ 
pulse and without reflection, then the crime would be man¬ 
slaughter and not murder. 41 Had he gone further and told the 
jury what would or would not constitute adequate or sufficient 
provocation, he would either have had to direct a verdict for 
appellant on the murder charge or appellant would have had 
just cause to complain that the Court had invaded the 
province of the jury. 

It is apparent, therefore, that appellant’s fifth and sixth 
points are totally without merit. 


40 But there is still a lesser offense on which the defendant may l>e found 
fruilty under this indictment, which is known to the law as manslaughter. 
Manslaughter is the unlawful killing of a human being without malice. It 
is such killing as happens either on a sudden quarrel or in the commission 
of an unlawful act without any deliberate intention of doing any mischief 
at all. If a killing is committed in the sudden heat of passion caused by 
adequate and sufficient provocation the crime is manslaughter and not mur- 
der. Of course the passion must be of such degree as will cause an ordinary 
man to act on impulse and without reflection. In addition to great provoca¬ 
tion there must be passion and hot blood caused by that provocation. Con¬ 
sequently, if you find that the defendant caused the death of the deceased 
in a sudden heat of passion and in hot blood caused by adequate provoca¬ 
tion without malice aforethought, you may find the defendant guilty of 
manslaughter (J. A. 57). 

41 Provocation must be considerable, gross. People v. Wells, 10 Cal. 2d 610, 
76 P. 2d 493, 501 (I93S) ; Hannah v. Commonwealth, 153 Va. 863, 149 S E. 
419 (1929). 
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VI 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

E. Riley Casey, 

Harold H. Greene, 
Assistant United States Attorneys. 
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